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inequitable plan of taxing the whole capital. But that is no
excuse for the New York court to interpret the old statute
in the same way, or to assume that other states will also
follow the precedent which the court itself pronounces "ex-
tremely hard and unjust." Two wrongs do not make a
right. In the absence of any federal law regulating the
subject, the only upright course for each commonwealth to
pursue is to follow the dictates of interstate comity and the
sound principles of the science of finance by taxing only so
much of the corporate capacity as is, economically speaking*,
within its jurisdiction. As we have repeatedly said, the
taxation of corporate stock is by no means the ideal method.
But if the New York principle of taxing capital stock and
gross earnings be nevertheless followed, it is difficult to
discover any more practicable or more defensible method of
ascertaining the due proportion of capital stock employed or
gross profits earned within the state than by considering the
number of, or royalties from, the telephones used. This is
analogous to the Connecticut system of proportional mileage
as applied to railroad companies. In the case of telephone
companies, however, the number of instruments used is a
better test than the mileage of the telephone wires ; for the
capital, as well as the expenses, is far more nearly in direct)
proportion to the number of telephones in use than to the
amount of the wire employed.

In the above case the law was declared invalid because 1 he
tax was assessed on a foreign corporation. Even though
this foreign corporation held stock in various domestic cor-
porations, it was not legally doing business in the state; since
before a foreign corporation can. be taxed under the New York
law it must not only employ a portion of its capital in that
state, but must also be engaged in doing business there.1 lu
the case of a domestic corporation the fact that the capital is
employed within the state is a sufficient ground for taxation.
So far as its capital stock is invested in the stock of foreign

1 People ex rel. American Construction and Dredging Co. vs. Woniplc, 129
N.T. 658(1892).